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DIAZ, JUSTICE, FOR THE COURT:

L Thisisacaimind goped from aconviction of cgpita murder from the Circuit Court of Washington
County, Missssppi, Honorable W. Ashley Hines, presding. After a 6 day bifurcated trid by jury
conducted March 15-20, 1999, Jason Danid Jones (Jones) was sentenced by the jury to serve aterm of
life imprisonment without the bendfit of probation or parole,

2.  Michad Wilkerson (Wilkerson) wasbrutaly murdered in afiddin Washington County on January

9, 1998. Invedtigation reveded that Jones hed previoudy lived with and worked for Wilkerson, and on



the day of the murder, Jones hed left town on abus. Thet bus had a scheduled stop in Memphis
Tennessee. Officarsfrom the Washington County Sheriff’ s Office (WCSO) phoned Memphis authorities
and requested thet they detain Jones when the bus arrived in Memphis. Jones was arrested in Memphis
and later waived extradition back to Missssppi. InMissssippi, Jones confessed and provided officersthe
Jetails of the arime and led them to substantid evidencelater used againg himat trid. Headso dleged thet
a men named David Shamoun (Shamoun) hired him to kill Wilkerson and thet Shamoun hed dso
participated in Wilkerson's murder. Wilkerson gpparently owed money to Shamoun, a finender of his
business, and Shamoun had a bendfidd interest in apalicy of insurance on Wilkerson'slife. Jones ad
Shamoun were both indicted for the murder of Wilkerson.

13.  Sxisuesaenow before this Court:

l. Whether Joneswasarrested in Memphis, Tennesseeby Law
Enforcement Officersof that City and, if so, if thearrest was
supported by probable cause;

Il. Whether Law Enforcement Officersof Washington County,
Mississippi questioned Jones after he had invoked his
privilege against self-incrimination and requested an
attorney;

[11.  Whether theDistrict Attorney acted improperly by meeting
with Jones, at Jones' srequest, before counsel was provided
to him;

IV.  Whether the State of Mississippi failed to provide Jones
with atimely initial appearance;

V. Whether thetrial judgeerred by not recusing himself; and

VI.  Whether the cumulative effect of various other assigned
errorsdeprived Joneshisright to afair trial.

FACTS
4. Onthedternoon of January 9, 1998, Wilkerson was found deed in afidd near Wilmot Road in
Washington County, Missssppi. He hed sustained numerous stabos and cuts from aknife, induding acut

to the throat. In the course of investigating the scene, deputies of the Washington County Sheriff’ sOffice



(WCS0) discovered blood inapam print found in the mud indicating thet the personwho killed Wilkerson
hed injured hisright hand. Further investigation a the scene led officers to condude thet two individuds
wereinvolved in the murder of Wilkerson: onewho actudly killed him and another who Sayed inacar on
Wilmat Road. The investigation progressed rapidly and by that same evening deputies hed learned thet
aman named Jason worked for Wilkerson and hed been living with him for about aweek before the day
of the murder. They learned that on that day, Jason hed told co-workers he was going home to West
Virgniato livewith hismather. Deputiesweretold that Shamoun had given Jason arideto the bus Sttion.
Shamounwasinterviewed, and hetold WCSO that someone named Jason hed been living with Wilkerson.
He confirmed that he drove Jason to the bus gation, and he gave WCSO a description of Jason.
However, theinterview was cut short by Shamoun. He became nervous, giving severd different versons
of when and how he picked Jason up, and stated, “Y ou don't understand how deep in this | am, and |
redly don’'t want to make any other Satementsuntil | . . . tak to an atorney.” Questioning ceased, and
Shamoun wes dlowed to leave

1%.  Officerswent to the bus gation and learned that someone matching Jones s description boarded
abusbound for West Virginia, with agop in Memphis, Tennessee. WCSO tdephoned Memphis Police,
gave them the suspect’ sfirs name and Shamoun' sdescription of him, and requested they detain him when
the bus stopped there. WCSO Officer Doyle Barrett tetified thet at thet time he a o told Memphispalice
about the sugpect’ s possible injury to hisright hand; however, a NCIC description sent to Memphis hed

no mention of the suspect having aninjury.*

10fficer Barrett explained at trial that NCIC reports are prepared by dispatchers at the request
of investigators and do not have dl of the information regarding cases.
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6.  Memphispalicedetained Jones who did have an obviousinjury to hisright hand, at thebus setion.
They then informed WCSO of his detention, gave them hisfull name, and requested an arrest warrant in
order to hold Jonesuntil WCSO officerscould arrivefrom Missssippi. WCSO Officer KdvinMcKenzie
testified thet he prepared an afidavit setting forth what they knew about Jones a thetime. According to
tesimony, WCSO knew the fallowing about Jones when they prepared the affidavit: hisfull name, thet he
worked for and lived with the victim, and that he |eft town the day of themurder, and thet the suspect they
were looking for and Jones both hed injuries to their right hand. However, the record is Slent asto how
much of thisinformation wasinduded in the ffidavit. Thisafidavit did not indude an underlying factsand
arcumstances sheet and was not produced at trid.? Based on the afidavit, WCSO secured an arest
warant laethe night of the murder, which they faxed to Memphis palice gpproximetdy thirty minutes after
Jones had been detained for quedioning. WCSO officers then Ieft for Memphis to see if Jones would
waive extradition and return to Missssppi.

7. Upon ther arivd, WCSO officers interviewed Jones. They noticed that his right hand was
bandaged. WCSO dfficersinformed Jonesthat Wilkerson had beenkilled. They tedtified thet he showed
no emation. Officer McKenzie began advising Jonesof hisMiranda rights, but Jonesinterrupted, Sating,
“I wart alavyer.” Officar McKenzie finished reading Jones hisrights, whereupon Jones again requested
andtorney. Questioning ceased a that point. Before Joneswasreturned to hiscdl, however, aMemphis
officer asked Officar McKenzie what waswrong with Jones shand. McKenziein turn asked Jones, who
replied, “I'd rather not discussthat.” Because it was their policy to evduae dl injuries before booking

persons to ascertan if they needed medica trestment, Jones was required by the Memphis officer to

2The State attempted to introduce the affidavit that was used to secure Jones s arrest warrant;
however, the defense objected on the grounds that it had not been produced to them until aweek
beforetrid. The court inquired asto why the State needed it in evidence, and the State withdrew it.
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remove the bandage from hishand, reveding adegp cut which Memphisauthoritiesdetermined did indeed
need medicd trestment. Jonessaid he cut the hand at work earier in theweek. WSCO officer McKenzie
took two Polaroid photographs of the wound, and Jones was taken to the hospitd.

8. On Monday, January 12, 1998, WSCO Officers returned to Memphis “to attempt to again
interview Jason Jones and ascertain if hewjould] waive extradition and voluntarily return to Missssippi.”
Before reeching Memphis, the officerslearned that Jones had waived extradition. Custody of Joneswas
reinquished to the deputies, and they drove him back to Washington County, Missssippi. Sometimedong
thetrip, Joneswas again advised of hisMiranda rights, and he again requested an atorney.

9.  Officar David Sessums tedtified they were careful not to discussthe case with Jonesduring thetrip
fromMemphis, because he had previoudy requested an atorney two times Conversdly, Jones tetified
the officers questioned him about the case and tald him they could nat help him unless he heped himsdif.
Officer Sessumsttestified thet Jones stated he wanted to tell them what happened, but did not know how
to go about it. Officer Sessums further tedtified that Lieutenant Gaston told Jones he needed to be awvare
of hisrights before tdling them anything and then read JoneshisMiranda rights again. Jones theresfter
requested to goeek with the Didrict Attorney. Jones tedtified he made this request because the officers
were questioning him about the case and offering him leniency for cooperation and he knew thet any dedl
would have to be athorized by the Didrrict Attorney.  As Stated, the Officers tedtified thet they did not
guestion Jones.

110.  Pursuant to Jones srequedt, Didrict Attorney Frank Carlton, met with Jonesfor abrief time upon
his arivd at the Waghington County Sheriff’s Office. A suppression hearing was hed on February 16,
2000, regarding this conversation.  Jones sought to suppress hissatements on the groundsthe satements

obtained werenat fredy and voluntarily given but werearesult of promisesof leniency made by the Didrict



Attorney during thisbrief meeting. Jonestedtified that he brought up mandaughter and the Didtrict Attorney
responded, “1 can charge you with mandaughter. | am the didrict atorney, | can charge you with public
uringtionif | fed likeit, aslong asthe detectives agree with the mandaughter - - recommend mandaughter,
I'll doit” TheDidrict Attorney denied making thisor any promise of leniency to Jones. Hetedtified thet
no discussions about a plea ever occurred, and he made no promises of any kind to Jones. He tedtified
that he shook Jones s|eft hand, inquired about hisright hand, interms of whether he hed received medica
attention, and then waited for Jonesto say something. Didrict Attorney Carlton tetified that Jones said
nothing, and so hetook hisleave

11.  After hisconversation with the Didrict Attorney, Jones, who previoudy had mede no satement or
confession, Sated he wished to tdl WCSO everything about thecase. Officer Doyle Barrett testified thet
after themeeting with the Didrict Attorney, Joneswas completdy and totally cooperaive. Joneswasagan
informed of hisrights, waived them in writing, and then made the first of two Satements  He confessad
to planning Wilkerson's murder with Shamoun and then persondly killing Wilkerson in Shamoun's
presence. He confessad to cutting Wilkerson' s throat indde the car, then following him into the fidd and
gabbing him numerous other times. Jones dleged in his Satement that dl of his actionswere done a the
bidding of Shamoun, who Jones believed hed ties to the mob, and that he wias afraid Shamoun would kill
himif hedid not participate. He Sated thet after he cut Wilkersonin the car, Wilkerson exited the car and
reninto thefidd. Shamoun told him “to finish him off.”  Jones did not want to, but Wilkerson told him to
do 0 or he“would leave him there”  Jones stated that he bdieved this to meen that Shamoun would kill
himand leave him there. Deputy David Sessums of the WCSO tedtified thet, in hisopinion, Joneshad no

reason currently to fear Shamoun, but that he bdlieved that Jones believed that he hed reason to fear him.



112.  OnJanuary 13, dter again waiving hisrightsin writing, Jones made ancther datement; adding the
date Shamoun asked him to kill Wilkerson, the amount Shamoun was to pay him ($1,500 up front and
another $2,000 dfter the investigation was over), and that Shamoun gave him money to buy the murder
wegpon (a filet knife purchased & Wa-Mart). Jones <o gave audio and video satements, directed
officers to the location of physica evidence used againgt him, and consented to having blood drawn for
andyds. In addition, a letter to another inmate, in which Jones confessed to killing Wilkerson, was
intercepted by the Arizona Department of Correctionsand returned to WCSO. Jonestedtified thet heonly
confessad and cooperated with the investigation because the Didtrict Attorney and WCSO gave him the
impressonthat his charge would be reduced from murder to mandaughter if he cooperated. However,
Jonesd o tedtified at the suppresson hearing that the Didrict Attorney never actudly promised to givehim
mandaughter.

113.  Pursuant toinformation obtained from Jones, Shamounwasarested on January 12, 1998. Hewas
aragned by Jugtice Court Judge DeVaneon January 13, 1998. Joneswasnot arraigned until January 15,
1998, 9x days after his Memphis arest.  Officer Barrett acknowledged that Jones fird requested an
atorney on the morning of January 10, 1998; however, he was not given alawyer until after the January
15 aragnment. Asmentioned, from hisarrest until his araignment severd incriminating datementswere
taken from Jones.

14.  Jones s Mation to Suppress the satements and confessons on the grounds that they were not
voluntary and takenin violation of his Condtitutiond rightswas denied. Jones s subsequent Mation for an
Interlocutory Apped was dso denied. Jones s Mation for Disgudification of Didrict Attorney Frank

Carlton because hewasapotentia withesswasaso denied. At the dose of the Sate sevidence, Jones's



Moation to Exclude the Staie' s evidence and direct a verdict for Jones was denied. Jones aso made a
Mation to Disqudify Circuit Court Judge Ashley Hines. This mation was dso denied.

115.  Thejury unanimoudy found Jones quilty of capita murder . A sentencing hearing was hdd, and
the jury unanimoudy sentenced Jones to life imprisonment without pardle. Joness mation for judgment
notwithstanding the verdict or, in the dternative, anew trid, was denied.

DISCUSSION

l. DID THE TRIAL COURT ERR IN HOLDING THAT JONES'S
ARREST WAS SUPPORTED BY PROBABLE CAUSE?

116. Inhisfird assgnment of aror, Jones argues that hisinitia arres was illegd because it was not
supported by probeble cause He ingds that dl evidence flowing from that illegd aret must be
suppressed. The State arguesthat the issue was not properly raised bdow and isnat properly beforethis
Court. Although hedid not raisetheissueof lack of probable causeto arrestin hispleadings, Jonesbrought
the issue to the attention of thetrid court. That court heard argument regarding it and addressed thecdlam
inapod-trid order, stting out itsreasonsfor denying thedam. Therefore, though he did not specificaly
rasetheissuein hispleadingsinthetrid court, Jones objected ontheissuea trid auffident toraiseit here.
Moreover, “plainerorsof sufficient congtitutiond importancearelikdy to efect the outcome of acaseand
may be addressad for thefirg time by this Court upon gpped.” Conerlyv. State, 760 So. 2d 737, 740
(Miss. 2000). “This Court has recognized an exception to procedurd bars where a fundamenta
conditutiond right isinvalved.” Maston v. State, 750 So. 2d 1234, 1237 (Miss. 1999). See also
Smith v. State, 477 So. 2d 191, 195 (Miss. 1985).

17.  Jones dams he was placed under arest a the Memphis bus gation, that there was no arrest

waran a thet time, and that there was insufficient probable cause to support awarantless ares. He



inggs that dl evidence gathered as aresult of that illegd arrest should be suppressed as fruits of the
poisonoustree. Inthiscase, that would bedl of the evidence used againgt Jones, induding the confessions
and the physicdl evidence Jones|ocated for the WCSO. Theinitid question then becomeswhether Jones
placed under arrest by the Memphis police

118. Detention of Jones by Memphis police was requested by WCSO 0 they could question him
regarding the murder of Wilkerson. At thispaint, no arrest warrant for Joneshad beenissued. A person
may be“detained” short of an actud arest for invedigatory purposes. Estes v. State, 533 So. 2d 437
(Miss 1988); Anderson v. State, 368 So0.2d 243 (Miss. 1979). However, any desreto merdy detain
Jones became an intention to make an arest, given the fact that WCSO immediatdy secured an arrest
warrant when they learned Jones had been detained in Memphis. Furthermore, the limited exception to
the warrant and probable cause requirements carved out in Ander son and Estes gppliesonly to“brief”
detentions.  Jones's detention in Memphis necessaily required those authorities to hold him for severd
hours until the WCSO could arive from Missssppi to question him, thereby exceeding the “brief”
detention contemplated by Anderson and Estes.

119.  Anarrest occurs when aperson is subjected to “actud or condructive seizureor detention of [his
person], or hisvoluntary submission to custody, therestraint being under red or pretended legd authority.”
Bearden v. State, 662 So.2d 620, 623 (Miss. 1995). Since Jones was detained by authorities in
Memphis, taken to palice heedquartersthere, and hdd for some four hours until WCSO could arrive, and
gventhefact that an arrest warrant was secured a therequest of Memphisofficersto susainthe detention,
Jones was placed under arest a the bus gation and was not merdy subjected to a non-custodid,

investigetory detention.



120. *“Toeffect arest for afedony, ether with or without awarrant, apolice officer must havereasonable
causeto bdieve afdony has been committed, and reasonable cause to believe that the person proposed
to be arested is the one who committed it. Caldwell v. State, 443 So. 2d 806, 811 (Miss. 1983),

citing Powe v. State, 235 So. 2d 920 (Miss 1970). At the time of Jones' s ares, naither Memphis
police nor WCSO possessed awarrant for hisarrest. Jones argues that hisarrest wasillegd becausehe
was arested without awarrant and that the warrant that was later secured @ the request of the Memphis
officers was invalid because it was not supported by probable cause. However, it is settled law in
Missssppi that a person may be arrested, without a warrant, if the officer has reasonable grounds to
bdieve that afelony has been committed by the personto be arrested. Miss. Code Ann. § 99-3-7 (Rev.

2000); Alexander v. State, 503 So0.2d 235 (Miss. 1987).

21. “Probable causeisapractica, non-technica concept, basad upon the conventiona congderations
of every day life on which ressonable and prudent men, nat legdl technidans, act. It aissswhenthefacts
and drcumgtances within an officer’ sknowledge, or of which he has reasonably trustworthy information,

are Uffident to judtify aman of average caution in the bdlief that a crime has been committed and thet a
paticular individud committed it.” E.g., Conerly v. State, 760 So.2d 737, 740 (Miss. 2000). This
determination is to be made from the “tatdlity of the drcumgances” llinoisv. Gates, 462 U.S. 213,

103 S.Ct. 2317, 76 L.Ed.2d 527 (1983); Simsv. State, 512 So.2d 1256 (Miss. 1987).

122. 'WCSO hed sufficient probable cause to believe that Jones had been involved in the murder of
Wilkerson. Jones lived with and worked for Wilkerson. He had made plans days before the murder to
leave the State on the day of themurder. Hedid infact leavethe Statejust hours after the murder. WCSO
reasonably suspected from their investigation thet two people hed been involved in Wilkerson's murder,

and Shamoun, who admitted driving Jones to the bus daion, gave severd different versons of his
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interactionwith Jones on the day of the murder and made a statement srongly suggesting that he had been
involved in someway with Wilkerson' sdesth. Theinvestigation aso suggested thet the person who killed
Wilkerson injured hisright hand during the commisson of the murder, and Memphis police confirmed thet
Jones did in fact have an injured hand when arrested a the bus Setion.

123. The"duty of areviewing court isSmply to ensure that ... a'subdtantid besis for conduding thet
probable cause exiged" was evidenced. Rooksv. State, 529 So. 2d 546, 554 (Miss. 1988) (quoting
Illinoisv. Gates, 462 U.S. a 238-39, 103 S.Ct. at 2332, 76 L.Ed. 2d a 548). Thetrid court had a
subgantia basis for finding that probable cause exised, and its decison to that effect was not dearly
erroneous and will not be disturbed here.

724.  Jones argues that whether WCSO possessed aufficient probable cause is irrdevant as it was
Meamphis police who arrested him, not WCSO. He contends that because Memphis palice had no
persond knowledge of his participation in the crime, they possessed no probable cause to arrest him,
However, the Memphis police could ressonably rdy on information rlayed to them by WCSO in making
the arrest of Jones. The reasonable bdlief of WCSO of Jones s involvement in the murder could be
tranderred to Memphispalice. In Williamsv. Lee County Sheriff’sDepartment, 744 So. 2d 286
(Miss. 1999), this Court held thet officersin Missssppi were entitled to rely on information they recaived
from Cdlifornia law enforcement authorities who informed them that a murder had been committed in
Cdifornia and that a person with the defendant’ s socid security number and physica characterigtics hed

committed it See also Hamburg v. State, 248 So. 2d 430, 432 (Miss. 1971) (information provided

]InWilliams, a42 U.S.C. § 1983 civil case, the information-providing officers did aready
possess an arrest warrant when they requested assistance from Mississppi officers. However, this
Court appeared to hold that the information regarding the defendant’ s participation in the crime was
sufficient probable cause for an arrest, irrespective of the arrest warrant.
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to arreging officer by law enforcement source provided sufficient probable cause to make an ares);
Parksv. State, 180 Miss. 763, 178 So. 473 (1938) (where information of a crime provided by sheriff
of one county to sheriff of another county held sufficient probable causeto justify warrantiessarrest by the
former). Anafficer’ sreianceon computer reports, radio communications, and digpatcher information have
been held to confer aufficient probable cause for arest. See Mitchell v. State, 792 So. 2d 192 (Miss.
2001) (radio communication); Jonesv. State, 481 So. 2d 798 (Miss. 1985) (radio); Hodgev. State,
801 So. 2d 762 (Miss. Ct. App. 2001) (computer report); Jonesv. State, 799 So.2d 171 (Miss. Ct.
App. 2001) (digpetcher). Moreove, it issettled law in Missssppi that an informant may provide officers
with sufficient probable cause to meke awarantless arest. See Abram v. State, 606 So. 2d 1015
(Miss 1992); Moorev. State, 493 So. 2d 1295 (Miss. 1986), Jonesv. State, 358 So. 2d 414 (Miss.
1978). Thereis no reason why information received from another law enforcement officd, who hes a
swornduty to upholdthelaw, should beany lessrdiabletheninformation recaived from aninformant who's
credibility, in many stuations is uncartain.
125. Inshort, Jones sarrest in Memphis was supported by probable cause. Therefore, even without
awaran, it wasalegd ared. Jones s confesson should not be suppressad on the grounds of aniillegd
arest.
126. Thefird assgnment of eror iswithout merit.
. DID LAW ENFORCEMENT OFFICERS OF WASHINGTON
COUNTY, MISSISSIPPI IMPROPERLY QUESTION JONES
AFTER HE HAD REQUESTED AN ATTORNEY?
927.  Inhis sscond assgnment of error, Jones dleges that he was questioned by Washington County
deputies after he had invoked his conditutiond right to counsdl. Jones contends this questioning occurred
inMemphisduring theinitid interview with Washington County officersand then again during thedrivefrom

12



Meamphis to Washington County. Quedtioning of a person who is in custody of lav enforcement must
ceaseif heinvokeshisprivilege againg sf-incrimination or hisright to counsd. Riddlev. State, 580 So.
2d 1195, 1199 (Miss. 1991).

128.  Jonesinvoked hisright to counsd during the initid interview and quedtioning ceesed. Although
questionswereasked regarding Jones sinjured hand, these questionswerenecessary to determinewhether
medicd trestment was needed, a duty being laid upon the prison’sjaler to provide for such care. See,
e.g., Leach v. Shelby County Sheriff, 891 F.2d 1241 (6™ Cir. 1989) (Tennessee autharities have
afirmative duty to know of medica neads of inmates and act upon them).* The only questions asked of
Jones were whether he hed injured himsdlf and, if o, how. These questions were necessary and proper
to ask and they were nat necessaxily questions about Jones' s involvement in Wilkerson's murder. Law
enforcement offidasdo not run afoul of Miranda where they put questions to such aperson in order to
Oetermine whether medicd assgance is necessary. Moreover, the answver given by Jones (that he hed
injured his hand & work) was nat an incriminating Satement, nor wasit aconfesson. Thus, any potentia
vidaionof Miranda would be harmless. Peterson v. State, 540 So.2d 1340 (Miss. 1989). Jones's
confesson occurred severd days later, after he initiated contact and dated that he wished to meke a
datement. It cannot be said that Jones's statement about his injury had any effect upon the verdict.
Therefore, Jones sargument that his condtitutiond right to be free from questioning once he hed requested

an dtorney was violated when officersinquired about the injury to his hand iswithout meit.

“Mississippi law imposes a similar duty upon its own law enforcement officers. See Miss.
Code Ann. § 47-1-57 (Rev. 2000) (When any person confined in jail shall bein need of medica or
aurgicd ad, the sheriff shal immediatey examine the condition of such prisoner and, if heis of the
opinion that the prisoner needs such ad, he shdl cdl in anurse or physician to atend him).
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129.  Jonesfurther arguesthat hisrightswereviolated by the officersphotogrgphing hishend. Miranda
gopliesto cudodid interrogation. Mirandav. Arizona, 384 U.S. 436, 86 S.Ct. 1602, 16 L .Ed. 2d 694
(1966). It does not prohibit an officer from testifying asto hisolbsarvaions of the gppearance or condition
of apersonin cugiody. Furthermore, photogrgphing Jones sinjury, amétter dearly within the plain view
of the officers and incident to alawful arrest would not be animproper search @ther. Joneshad no more
of a reasonable expectaion of privacy with respect to his hand then he would have had with his
hendwriting. See Burnsv. State, 729 So. 2d 203 (Miss. 1998). Moreover, Sncetherewasaduty on
the part of the Memphis officids to know and act upon amedicd need of a person in ther custody, the
neture of theinjury to Jones shand would have beeninevitably discovered when they discharged thet duty .
Jones did in fact recaeive medicd atention for the injury to his hand; therefore, the existence and degree of
thet injury would have become known to WCSO regardless of the questions asked of Jonesby them after
he requested an atorney. See Nix v. Williams, 467 U.S. 431, 444, 104 S.Ct. 2501, 81 L.Ed.2d 377
(1984) (halding that evidence seized in an unreasonable seerchmay, neverthdess beadmitted if it canbe
demongtrated thet the evidencewould, in dl likelihood, ultimately have been discovered by condtitutionally
means).

130. Jonesdso damstheat the deputies questioned him about the murder and offered him assgancein
return for his cooperation during the drive to Washington County. WCSO deputies testified they did not
question Jones or make any promisesto him. - No confession or information was gathered during thetrip
from Memphis to Washington County. Therefore, kegping in mind thet the trid court found Jones's
accusations not to be credible, even if the officers had questioned Jones, this violaion of his rights was

harmless
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181 Itisuncontested that JoneswasgivenaMiranda warning during the drive and thet he requested
aconference with the Didrict Attorney. Thiswas arranged, and Jones subsequently confessed. Whileit is
true that questioning of an accusad whoisin custody must cease d the paint heinvokeshisprivilegeagainst
sf-incimination or hisright to counsd, it isequdly true thet any such invocation by him does not prohibit
him from later initiating contact and discussng the aime of which he is accused. Hunter v. State, 684
$0. 2d 625 (Miss 1996). Jonesrequested the conferencewith the Didrict Attorney. Hedsoinitiated the

conversations with officers after thet mesting during which time he confessed.

132. Theofficarstedified that Jones initiated a conversation about the crime. Jones say's the deputies
did. The drcuit court found thetestimony infavor of admisson of the confesson the Jonesultimatdy gave,
and itissued adetalled, written finding of fact and condusion of law, gpplying thelegd andysesapplicable
to the Jones's daim, and spedificdly sating why it did not find the Jones's tesimony worthy of belief.
Because the trid oourt’s finding was basad on subgantid evidence and cannot be said to be “dearly

erroneous” it isaffirmed here. Dancer v. State, 721 So. 2d 583 (Miss. 1998).

133.  Jones s second assgnment of error iswithout merit.

.  WHETHER THE DISTRICT ATTORNEY ACTED IMPROPERLY
BY MEETING WITH JONES, AT JONES SREQUEST, BEFORE
COUNSEL WASPROVIDED TO HIM.

134.  Inhisthird asssgnment of eror, Jonesdlegesthat the Didrict Attorney deprived him of hisright to
counsd by agresing to meet with Jones before he was represented by counsd.  Jones argues thet his
conviction should be reversed because the Didtrict Attorney promised him lenity. At trid, Jones moved
to disqudify Didrict Attorney Frank Carlton, arguing disqudification was proper based on: hisgppearance

at thejail to talk with Jones before he had been formally charged, the potentia thet Carltonwould becalled
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as awitness in the case, and the difficulty if not the impossihility for the Didrict Attorney’s office to be

objective and far-minded in its exercise of prosecutorid discretion. The motion was denied.

135.  Jonesdtesnumerous Missssppi caseswherethis Court has* repestedly condemned the practice
whereby law enforcement interrogators, or relaed third parties, convey to suspects the impression,
however dight, that cooperation by the sugpect might be of some bendfit.” Abram v. State, 606 So.2d
1015, 1031 (Miss. 1992); Dunn v. State, 547 So.2d42 (Miss. 1989); Miller v. State, 243 S0.2d 558,
559 (Miss. 1971); Ageev. State, 185 S0.2d 671, 674 (Miss. 1966); Johnson v. State, 89 Miss. 773,
777,42 S0. 606 (1907); Mitchell v. State, 24 So. 312 (Miss. 1898). “LongbeforeMiranda wamnings
were mandated by the U.S. Supreme Court, it was wel sdttled in Missssppi juriprudence that a
confesson given ater promises of leniency was incompetent asevidence” Dunn v. State, 547 So. 2d
42, 44 (Miss. 1989). In Mitchell v. State, this Court held that a confesson given by a defendant was
not voluntarily made subsequent to hisbeing told by the sheriff thet it would be* best for himto tell &l about
it” Mitchell, 24 So. a 312 (Miss. 1898). InMatthews v. State, 102 Miss. 549, 59 So. 842 (1912),
ablack defendant fourteen years of age accused of geding an item of jewdry had been told by the town
marshd that it would be better for himto get the pin, if he would tdl the truth, “it would be dl right,” and
“I don't want to put you inany trouble” ThisCourt held that the subssquent confesson wasnat voluntary.

In Robinson v. State, 247 Miss. 609, 157 So. 2d 49, 51 (1963), this Court stated:

The question before the Court iswhether there was a promise or an inducement offered
to defendant if he confessed. The test in such cases is whether the inducement is of a
neture caculated under the drcumstances to induce a confesson irrespective of its truth
or fagty; amereexhortation or adjuration to spesk thetruth will not exdudeaconfesson,
but where such adjuration is accomplished by an expresson thet it would be better for the
accused to tdl the truth, some courts have refused to admit such confesson.
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136. However, in eech of the cases cited by Joneswherein aconfess on wasrendered inadmissible due
to promises of leniency, it was uncontradicted that the Satement wasmede. Inthe caseat bar, Jonesand
the authorities recollection of the events leeding up to his confesson wasin digoute, and was decided in

favor of the authorities verson by thetrid court after an extensive hearing.

137.  Jonesdsordiesupon Adamsv. State, 202 Miss. 68, 30 S0.2d 593 (1947), wherein this Court
found that, because of the prasacution’ smisconduct in the investigetion of the case, the evidence obtained
wasinadmissbleand despitethe obviousguilt of the defendant thet the Court had toreversethetrid court's
decison and discharge the gopdlant. However, Adams is disinguishable from the case & bar. In
Adams, thedidrrict atorney secured asearch warrant, travel ed with the sheriff to the placeto be searched,
and engaged in a searchof the premiseswithout presenting the warrant of otherwiseinforming the accused
of thair purpose. At trid, the didrict atorney tedtified againgt the accused.  This Court reversed the
conviction, holding thet the didrict atorney, “by his over-zedous conduct, violated prgudicidly his duty
tobefar andimpartid.” 202 Miss & 598. Inthecased bar, Didrict Attorney Frank Carlton’ sbrief vigt
withJones, a Jones srequest, can hardly be said to haverisento the sameleve of misconduct condemned

in Adams.

138. InMissssppi, if the defendant offerstestimony that aconfessonwasinvoluntary dueto promises
the State mugt offer in rebuttd the teimony of dl the officerswho were present when the dleged promise
or threat was posed or give an adeguate reason for the absence of such witnesses: Thisisreferred to as

the Agee Rule Ageev. State, 185 S0.2d 671 (Miss. 1966). See also Mettetal v. State, 602 So.2d
864 (Miss. 1992). Non-compliance withthe rulewill causerevarsd. Powell v. State, 483 So.2d 363

(Miss. 1986). The State has the burden of proving voluntariness of the confesson and it mugt be proved
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beyond areasonabledoubt. Mettetal v. State, 602 So.2d 864 (Miss. 1992); Neal v. State, 451 So.2d
743 (Miss 1984). Thisburdenis met by the tetimony of an officer, or other person having knowledge
of thefacts, that the confess on wasvoluntarily medewithout any thregts, coercion, or offer of reward. This
makes out aprimafadie casefor the Siate on the question of voluntariness. Leev. State, 236 Miss. 716,
112 So. 2d 254 (1959). We have hdd that "the resol ution of conflicting testimony regarding voluntariness
isaquedtion of fact to be resolved by thetrid judge at the suppresson hearing” Chase v. State, 645
So.2d 829, 841 (Miss1994) (quoting Smith v. State, 465 So.2d 999, 1002 (Miss.1985)). When
determining voluntariness, the court must look a the "totdity of the circumstances' surrounding the

Satement.

139. Inthecasea bar, a suppresson hearing was conducted. At the hearing the Didrict Attorney as
wdl as dl officers present during the conversation testified. They dl confirmed the Didrict Attorney’s
tesimony that he made no promises of lenity to Jones. After a careful review of the record, the only
evidence we have found supporting his accusation that he was promised mandaughter is Jones's own
testimony and the fact that immediatdy following this conversttion he confessed.  Jones's immediate
confession after condgtently refusng to give a Satement for severd days does tend to support Jones's
testimony that he did so based on promises of lenity. However, beyond Jones s tetimony, the record is
absent proof that his decison to do so was prompted by anything the Didrict Attorney or WCSO sad or
indicatedtohim. Moreover, Jonesdsotedtified that the Didrict Attorney never actudly promisedto charge
him with mandaughte.

140. Jonesditesasfurther evidenceof coercionthefact that deputies caled hismother and daimed they
weretrying to hep Jones and that it would be better for him to cooperate with them. However, she did

not spesk to Jones until after he hed given his confessons and shown the deputies where the variousitems
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of phydca evidence were located. No satements made by the deputies to Jones s mother could have
acted aspromisesof lenity or asimproper inducementsto Jones, he having never been avare of them prior
to the time he made his confession.  Jones even told her when they did spesk that he confessed because
it was the right thing to do.

141. The Didrict Attorney tedtified that he made no promises to Jones. Officer Sessums was aso
present during thismeseting and testified that Didtrict Attorney Carlton told Jones*“the best advice he could
givehim. . . that he was nat in apogtion to tdl him what was going to hgppen or to offer him any dedsor
anything dse, the only thing he could tdl him that was in - - thet in his podition, the best thing to do was
dwaystotdl thetruth.” InthisCourt’ sopinion, the Didrict Attorney’ s Satement does not riseto theleve
of inducement found in the cases dited by Jones. If anything, it wasa “mere exhortation or adjuration to

speak thetruth” of thetype described in Robinson asbeing insufficient to render aconfessoninvoluntary.

2. Furthemore, in Stokes v. State, 548 So.2d 118, 122 (Miss. 1989), this Court held that when
the drcuit court expressy or implicitly resolvestheissueof admissihility of aconfesson againg adefendart,
our scope of review is confined to the esablished limits. In Alexander v. State, 610 So.2d 320 (Miss.
1992) (internd dtationsomitted), this Court st out the Sandard of review on voluntarinessof confessions,
finding it is essentidly afact-finding function. So long asthe court gpplies the correct legd Sandards, "we
will not overturn afinding of fact made by atrid judge unlessit bedearly erroneous™ Where, on cornflicting
evidence, the court makes such findings this Court generdly must affirm. 1d. a 326. Seealso Veal v.
State, 585 So.2d 693, 697 (Miss 1991) (this Court will not reversetrid court on conflicting testimony

astowhether coercion usad to obtain confesson). The Circuit Court found thet no offers of lenity or plea
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discussions took place, and thet Jones's confessions were voluntary.  Since this finding is based upon
subgtantid evidence and is not dearly erroneous, it must be afirmed here.

3. Jones sthird assation of eror iswithout merit.

V. WASTHE WCSO’S FAILURE TO PROVIDE JONESWITH AN

INITIAL APPEARANCE WITHIN 48 HOURS PREJUDICIAL TO

HIM?
4.  Jonesdtesashisfourth assertion of error the failure of WCSO to provide him with
aninitid gppearance within 48 hours, asrequired by Rule 6.03 of the Uniform Circuit and County Court
Rules Rule6.03 provides, “Every personin custody shdl be taken, without unnecessary dday and within
48 hours of arrest before ajudicid officer or other person authorized by gatutefor aninitid gppearance”
5. Jones was arested in Memphis on Jenuary 10, was returned to Missssppi on January 12 &
goproximately four o' dock p.m., and was given aninitid gopearancein Mississppi on January 15, 1998;
aperiod dearly exceading the period mandated by Rule6.03. Upon hisreturnto Missssppi onthe 12th,
Jones confessed tothemurder. Between thisconfession and hisinitid gppearance onthe 15th, Jonesmede
other incriminating Satements and led police to substantiad physica evidence usad againgt him.
6. JonescitesAbram v. State, 606 So. 2d 1015 (Miss. 1992), where this Court found reversble
error in part due to falure to provide an initia gppearance according to Rule 6.03 (then Rule 1.04). In
Abram, the confession in question was found to be coerced, and this Court found the confesson to have
devadating consequences for the defense because the State would not have obtained an uncounsded
confessonif theaccused had been provided atimely initid gppearance and accessto counsd. Under these
drcumgiances, where the defendant’ s conviction rdied soldy upon his confesson, this Court hdd it to be
revergble error for the Statetofal to provideaninitid gopearancewhereajudgewasavalablea dl times.

Abram, 606 So. 2d & 1029. In the case @ bar, the confesson provided by Jones prior to hisinitid
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gppearance was the substance of the State's case againg him. Moreover, he provided informetion thet
led to the arrest of Shamoun on January 12, 1998, who was given atimdy initid appearance by Judge
DeVane on January 13, 1998. WCSO Officer Barrett acknowledged that in addition to Judge DeVaneg' s
avallability on January 12", 13", 14™, other magisrateswere avallable.

7. Itiswdl esablished that the falure to provide an initid gopearancefor an accused withinthetime
provided isnat, of itsdlf, areason to uppressaconfesson. Davisv. State, 743 So. 2d 326, 337 (Miss.
1999). In Morgan v. State, 681 So.2d 82 (Miss. 1996) and Veal v. State, 585 So. 2d 693 (Miss.
1991), this Court found thet aviolaion of Rule 6.03 donewill not result in the suppresson of evidence or
reversble eror where the defendant wasinformed of hisrights and made aknowing and voluntary waver.
But see Gordon v. State, 160 So. 2d 73 (Miss. 1964); Parker v. State, 244 Miss. 332, 141 So. 2d
546 (1962) (halding that condderable dday in providing an initid gopearance done can be revershle
error).

8. InVeal, thisCourt wasconfronted with agtuation amilar tothecasea bar. Ved, like Jones, had
been arrested by warrant before he confessed. Ved, like Jones, wasinformed of his Mirandarightsand

hewavedthoserights Ved, like Jones, argued on goped thet thelower court erred in refusing to suppress
his confession because the State had unnecessarily delayed hisinitid gopearanceto gain aconfesson. On
aoped, this Court rgected Ved' s argument and held that he had been promptly advised of his atached
right to counsd, and he dearly and promptly waived thet right. Accordingly, no eror wasfound intheuse
of Ved’s pod-initid gppearance confesson. See also Ormond v. State, 599 So.2d 951, 955 (Miss.

1992) (dday ininitia gppearance * cannot condiitute per 2 reversble error, even when adefendant gives

evidence prior to the delayed gppearance).
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1749.  Jones walved extradition to Missssppi a some point between hisarest in Memphis on January
10 and hisreturn to Washington County, Missssippi, on January 12, 1998. The State arguesthat thiswas
suffident to comply with the sairit of Rule 6.03, because there wiould have been a hearing in Memphisto
determine if Joneswould waive extradition to Mississppi and this hearing would have necessaxily induded
adetermination of probable causeto hald him. However, thereisno evidencein therecord confirming thet
any such determinaion was mede a the hearing in Memphis or that ahearing of any kind was conducted.
Moreover, Rule6.03ligsseverd rightsof which amagisrate mugt inform aperson brought before hinvher
inan initid gopearance® Assuming, arguendo, thet an extradition hearing was conducted in Memphis,
there is no evidence that any of these rights were communicated to Jones a the Memphis extradition
hearing.

150. Addtiondly, the State arguesthet it is determinative on thisissue that Joneswas arrested pursuiant
to avdid arest warrant. Themain purposeof theinitid gppearance, they argue, isto determine probable
cause for arests made without awarrant, thuswhen an arrest ismade pursuant to an arrest warrant there
isno requirement for aninitid gopearance, asthe determination of probable cause has dreedy been made.
However, this argument falls asit doesnot condder thet Joneswasinitidly arrested without awarrant, and
it overlooks the other purposes of Rule 6.03.

b1 Jonesgave awritten confesson on January 12 a 6:27 p.m., shortly after returning to Missssippi.

I nthisconfess on hedestribed hisand Shamoun’ splanto murder Wilkerson. Hetold theofficersthedetails

*In addition to determining probable cause for arrest, the judicid officer must advise the
defendant of the following: (1) that the defendant is not required to speak and that any statements made
may be used againgt him/her; (2) of the right to counsd and the right to have counsel appointed if the
defendant cannot afford one; (3) that the defendant has the right to communicate with an attorney and
family or friends and that reasonable means will be provided to enable the defendant to do so; (4) any
conditions under which the defendant may obtain release; (5) that the defendant has the right to demand
aprdiminary hearing while the defendant remainsin custody.
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of how they carried out the murder, where he discarded the murder wesgpon, the hotd where he and
Shamoun washed the blood off of themsdves and threw away their dothes, and thelocation whereheand
Shamoun sank Wilkerson'scar. In short, Jones provided WCSO with sufficient evidence to charge him
with the murder of Wilkerson and for them to independently locate dl the remaining evidence thet Jones
subsequently led them to. Though this confesson was made more than 48 hours after Joneswas arrested
in Memphis it wasimmediatdy after he was returned to Mississippi.

52. InCounty of Riverside v. McLaughlin, 500 U.S. 44, 111 S.Ct. 1661, 114 L.Ed.2d 49
(1991), the United States Supreme Court examined wheat is reasonable deay before determining whether
there was probable cause for awarrantlessarrest. The Court acknowledged thet practicd reditieswould
sometimesresult in ddays such as trangporting aprisoner from onefadlity to another, handling late-night
bookings where no magisrateisreadily availadle, and obtaining the presance of thearresting officer. Such
ddays are reasonable under the Fourth Amendment. Id. at 57, 111 S.Ct. at 1670.

153.  The WCSO should not be punished for faling to provide Jonesan initid gppearancewhilehewas
under the cugtody of Memphis palice. The practica redlity of waiting for Jonesto waive extradition and
then trangporting him back to Missssppi naturdly caused adday in providing aninitid gppearance. The
48 hour period should have begun at the point when Joneswas under the contral of the WCSO. Applying
this reasoning, Jones s initid gppearance would have been required no later than four o'dock p.m. on
January 14, 48 hours after being taken into custody by WCSO. The Satement given by Jones on January
12 was compledy incriminating, sufficent to prosecute him for Wilkerson's murder, and wel within the
48 hour period. Therefore, the dday in providing Jones an initid gppearance caused him no prgudice.

A timdy initid gppesrancein Missssppi might have resulted in less evidence baing gethered, but it would
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not have resulted in suppresson of the evidence againg Jonesto the extent where thereis any reasoncble
probability thet the verdict would have changed.

4.  Moreover, exduson of Jones s confesson on thisground will not further the deterrent purpose of
the excdlusonary rule because WCSO has no control over what occurred in Memphis. Holding them
respongble for the fallure of Memphisauthoritiesto provide crimind defendantstimdy initid gppeerances
will nat, in this Court’ s opinion, increase Memphis autharities: compliance with Missssippi law.

165. Thetrid judge found that Jones s confessons were admissible because Jones had been advisd
of hisright to counsdl and thet he knowingly, intelligently and voluntarily waived thisright. Asthisdedision
does not gppear to be manifestly wrong, it will be upheld here on goped.

56. Thisisueiswithout merit.

V. WHETHER THE TRIAL JUDGE ERRED BY NOT RECUSING
HIMSELF.

157.  Onmoation by Jonesfor disdosure of any possble bassfor judidd recusd, the judge

gated that hisformer law firm had represented Jones sco-defendant’ sfather intheearly 1980s, inametter
concerning the Board of Levee Commissoners, that his former law firm hed represented an individud in
adigpute with Shamoun; and thet the Assstant Didrict Attorney who tried the case practiced law with the
judgefor s:verd years

158.  Thisdisdosure prompted amoation for recusd by the defense, in which these facts were dleged
asreasonsfor recusd. In addition, Jones daimed that the action of the trid judge in denying rdief upon

cartain defense mations and objections evinced biss againg him.®  Thetrid court denied rdief on this

*The judge s actions that Jones dlegesillugtrate bias include: denying the Defendant’s
Suppression Mations, denying the Defendant’ s Motion to Disqudify the Didrict Attorney; denying the
Defendant’s Motion to Continue for purposes of obtaining an expert psychologica evauation to be
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moation to recuse, finding thet “a reasonable person, knowing dl of the drcumstances, would not harbor
any doubts asto the impartidity” of thejudge.

159. Jonesdlegesthetrid judge erred by refusing to recuse himsdlf. He dites Canon 3 of the Code of
Judicd Conduct wherein it is sated thet the judge s duty is not to give any gppearance of partidity. He
dleges the judge s actions a trid indicate that the judge was biasad againg him.  The State argues thet
mere dams of error should not be devated to achargeof judicid misconduct. They arguethat thisCourt
should condder thet evenif atrid judge srulings are erroneous, they do nat for that fact demondrate bias
160.  This Court goplies an objective standard in deciding whether a judge should have disqudlified
himsdf. Miss Code of Jud. Conduct Canon 3. “A judgeis reguired to disoudify himsdf if aressonddle
person, knowing al the circumstances, would harbor doubts about hisimpartidity.” Jenkinsv. Forrest
County Gen. Hosp., 542 So. 2d 1180, 1181 (Miss. 1988). Article 6, 8 165 of the Missssippi
Condiitution (1890) providesin part: “No judge of any court Shal presde on thetrid of any cause, where
the parties or @ther of them, shdl be connected with him by affinity or consanguinity, or wherehemay be
interested in the same, except by the consent of thejudge and of theparties”  “The decdiSonto recuseor
not to recuse is one I eft to the sound discretion of the trid judge, so long as he gpplies the correct legd

gandardsandiscondgent inthegpplication.” Collins v. Joshi, 611 So. 2d 898, 902 (Miss. 1992). On

aoped, atrid judgeis presumed to be qudified and unbiased and this presumyption may only be overcome

used in sentencing; and denying Defendant’ s Motion to Continue so Defendant’s DNA expert could
evauate the State' s DNA results because the State failed to timely disclose said results. Jones dso
seeks to demondtrate bias by arguing the judge made a derogatory comment about the defense at trid;
presided over theinitid appearance and the trid, even though Jones subpoenaed him as a possible triad
witness, refused to certify an interlocutory apped; and dlowed Dr. Steven Hayne to testify after the
State conceded that the Defense’ s objection to his testimony may be correct (the trid judge had his law
clerk research the point before allowing Dr. Hayne to testify).
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by evidence which produces a reesonable doubt about the vdidity of the presumption. Bredemeier v.
Jackson, 689 So. 2d 770, 774 (Miss. 1997). When ajudgeis not disgudified under the condtitutiond
or datutory provisonsthe decisonisleft up to eechindividud judge and issubject toreview only inacase
of manifest abuse of discretion. Buchanan v. Buchanan, 587 So. 2d 892, 895 (Miss. 1991). In
determining whether ajudge should have recused himsdlf, the reviewing court must condder thetrid asa
whole and examine evary ruling to determine if those rulings were prgudicid to the complaining perty.
Hunter v. State, 684 S0.2d 625, 630-31 (Miss.1996).

161.  Jonesfird dams that Judge Hines sformer law firm' srepresentation of his co-defendant’ sfather
and their hendling of amatter adverseto the sameillugtrates that Judge Hines should have recused himsdlf.
Apparently, some twenty years prior to trid, Judge Hines sformer law firm represented Joe Shamoun in
amater having no rdation to thiscase. Thet firm dso handled a matter adverse to Joe Shamoun, dso
around twenty years prior to trid. Nathing in the record illustrates that Judge Hines should have recused
himself based on these coincidences

162.  Next, Jones argues as grounds for recusd the fact that Judge Hines formerly practiced law with
Assdant Didrict Attorney Tucker Gorefor goproximatdy four yearsendingin February, 1993. Gorewas
the Stae's leed atorney in the case. This Court presumes that a judge, sworn to adminigter impartia
judtice, is qudified and unbiased. To overcomethe presumption, the evidence must produce areasoneble
doubt about the vdidity of the presumption. Turner v. State, 573 So. 2d 657, 658 (Miss. 1990). As
the fallowing discusson illudrates, Jonesfailed to offer any evidence that Judge Hines was biased in any
way. Hisdedsonswere sound and hisjudgment far.

163.  Accordingly, absent some showing of actud prgjudice or bias, there was no eror in Judge Hines
presding a Jonesstrid. Initidly, it should be noted thet the mgority of Jones sdlegaionsof biasrevolve
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around Judge Hines sdenid of trid maotions This Court hdd inFarmer v. State, 770 So.2d 953, 958
(Miss 2000), that “[jJudidd rulings done dmog never condiitute a valid bags for a bias or patidity
moation.” However, because of the severity of the charges againgt Jonesand the sentenceimposed onhim,
eech of hisdlegations have been considered and will be addressed in turn.

(1) Denying the Defendant’ s Motion to Disqualify the District Attorney.
f64. Ths subdance of Jones's objection to the Didrict Attorney’s paticpation in the trid was
addressed in Section |11 supra and will not be discussed a great length again here. Jones sought
disgudification of Didrict Attorney Carlton on the grounds that he was a potentid witness in the trid
because of his pre-confesson conversation withJones. Judge Hines overruled thismation on the grounds
that he hed dreedy found thet the Didrict Attorney made no such promisesto Jones. Hefurther hdd that,
inthe evertt the Didrict Attorney iscdled to tetify on thet collaterd metter,” he saw no besisto disgudify
him on this ground. This ruling was based on sound reasoning and is insufficient to overcome the
presumption that Judge Hines was not biased againg Jones.

(2) Denying the Defendant’ s Motion to Continue for purposes of obtaining

an invgsti gator and an expert psychological evaluation to be used in

sentencing.
165. Next, Jones assarts as evidence of bias Judge Hines sdenid of amation for continuance for the
purpose of sacuring aninvedtigator inWes Virginiaand amentd hedlth professond to evaluate Jonesand
preparetotedtify a the sentencing phase. Judge Hinesbased hisdenid of thismoation onthefact that Jones
was aragned in July of 1998 and did nat atempt to get an investigator or amenta hedth evauation urtil

two weeks prior to trid in April of 2000. Judge Hines dso basad the denid on the fact thet there hed

"Digtrict Attorney Carlton did in fact testify regarding this conversation at the suppression
hearing.
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dready been seven continuances in the matter, five of which were chargegble to the defendant.  Judge
Hines sdenid of this mation was within his discretion and evidencesno biasagaing Jones. Moreover, as
Jones was sentenced to the least severe pendty he could recave, life imprisonment without the possibility
of parole, the denid of a continuance did not prgjudice Jones.

(3) Denying Defendant’ s Motion to Continue so Defendant’s DNA expert
could evaluate the State’ s DNA results.

166. Next, Jones aguestha bias againgt him was demondrated by Judge Hines srefusa

to grant a continuance so that the defense s DNA expert could evauate the State SDNA evidence. This
evidence was not provided to the defense until the weeek beforetrid.  Judge Hines denied this motion on
the groundsthat the DNA evidencewould not be presented until severd daysintothetrid and Joneswould
not be prgudiced because his expert could review it in the interim. Thiswaswithinthejudge sdiscretion
and evidences no hias againd the defendant. Moreover, as the trid court ruled thet the State’'s DNA
evidence was cumuldive and therefore inadmissible, the denid of a continuance did not pregjudice Jones.

(4) Judge Hines' s alleged der ogatory comment about the defense at trial.

767.  Jonesdlegesthat Judge Hines commented that it wasineffective assstance of counsd not to have
requested acontinuance beforetheday of trid. Jones offersno documentation from the record to support
this dlegaion.  “Our law is dear that an gopdlant mus present to us a record sufficent to show the
occurrence of the error he assarts and aso that the matter was properly presented to the trid court and
timdy preserved.” Acker v. State, 797 So. 2d 966, 972 (Miss. 2001) (quoting Lambert v. State, 574
So. 2d 573, 577 (Miss. 1990)). See also Pulphusyv. State, 782 So. 2d 1220, 1224 (Miss. 2001)
(“Issues cannot be decided based on assartions from the briefsdone. Theissues must be supported and

proved by therecord.”) (citing Robinson, 662 So. 2d 1100, 1104 (Miss. 1995). If thedefensebdieved
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the judge made a derogatory comment about it, it was incumbent upon the defense to make arecord of
the matter. Having failed to do so & thetrid leve, Jones cannot assart it for thefirgt time here on goped.

(5) Refusal to grant an interlocutory appeal.
168.  Afterthetrid court dedlined to suppressthe confessons, Jonesrequested a continuanceto pursue
aninterlocutory gpped. Thisrequest was denied. He now arguesthat denid waserror. The decison to
grant or deny acontinuance is I ft to the sound discretion of the trid court. Johnson v. State, 631 So.
2d 185, 189 (Miss 1994). Reversd is authorized when the judge abuses this discretion, and this abuse
resultsin aninjusice However, unlessthat discretion has been abusad, this Court will not reversethetriad
court'sdecison. 1d. Evidentiary rulings are within the broad discretion of the trid court and will not be
reversed absent an abuse of discretion. Coleman v. State, 697 So.2d 777, 784 (Miss1997). Rue5
of the Missssppi Rules of Appdlae Procedure spedificaly provides for, and governs, interlocutory
aopeds

(a) Petitionfor Parmissionto Apped. An goped from an interlocutory order may

be sought if the order grants or denies cartification by thetria court thet asubdtantia besis

exigsfor adifference of opinion onaquestion of law asto which gopdlaeresolution may:

(1) Materidly advance the termination of the litigation and avoid exceptiond expense to

the parties, or

(2) Protect a party from subgtantia and irreparable injury; or
(3) Resolve anissue of generd importance in the adminigration of judice

169. Beaingin mind the presumption thet Judge Hinesis qudified and unbiased unlessand until Jones
produces evidencewhich crestes areasonabl e doubt about thevaidity of thispresumption, thisCourt finds
this assartion of biaslacking merit. Judge Hines had sufficient evidence before him that tended to indicate
that Jones sconfessonswerefredy and valuntarily given. Joneswasgiven Miranda warmningsnumerous

times before his confesson, and hewaived them inwriting. Though he dlegestha he only did o because
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he bdieved he would be charged with mandaughter, Jones tedtified thet the Didrict Attorney never
promised to so chargehim. Judge Hines conducted ahearing wherein dl the officerspresant at the megting
tedtified thet the Didrict Attorney offered no ded to Jones. Jones s mother tedtified that hetold her he
confessed because “ he had to be a peace with himsdlf, he was going to cooperate, it was the right thing

todo.” Judge Hines did not abuse his discretion in faling to grant an interlocutory gpped to Jones

(6) Refusal to recuse himself.

70. Jonesdso astsas evidence of bias Judge Hines srefusd to recuse himsdf after

Jones subpoenaed him asapossblewitnessfor having conducted Jones sinitid gppearance. Jonesassarts
that Judge Hinesshould have recused himsdlf because therewerefactsarigng out of thet initia gppearance
and thewarrantsissued by him which might cause him to be cdled asawitness”  Jones offers no further
support for thisdlegation of bias He does nat describe what factsfrom theinitid gppearance might cause
the judgeto be anecessary witness, nor does he describe wha warrantsheisreferingto. Therefore, this
Court isnot under any obligation to review thisissue. See Zimmerman v. Three Rivers Planning
& Dev. Dist., 747 So. 2d 853, 861 (Miss 1999) (“[T]heissue is precluded from review by this Court
because of Zimmerman' scompletefailureto present any dtation of authority or meaningful argumert. . ..”)
71.  Inthis Court's opinion, Jones s bare assartion that Judge Hines s should have recused himsdlf
samply because he presded over hisinitid gppearance lacks common senseaswdl asauthority. If Judge
Hines became a potentid witness merdy by presding over Jones sinitid gopearance, why thenwould he

not be awitness for presding over the suppresson hearing or the other mations filed by Jones? In any
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event, because his argument is merdly a bare assartion, unsupported by authority in law or in the record,

thisassgnment of biasis not a proper subject of review by this Court.

(7) Permitting Dr. Steven Hayne to testify during sentencing.

172.  Inhisfind dlegation of bias, Jones complains that Judge Hines permitted Dr. Steven Hayne to
tegtify during the sentencing phase of the trid, despite the prosecutor’ s concession thet the defense might
be correct inits opinion that Dr. Hayne could not be permitted to tedify. Jones arguesthat the act of the
judge having hislaw derk research the point demondrateshbias. ThisCourt findsthat Judge Hines sdesire
to know thelaw and make the correct decison in no way demondrates bias againg Jones Moreover, it
does not gppear from the record that Dr. Hayne even tedtified during the sentencing phase of the trid.
Accordingly, thisissueis moot.

173. Inlight of therecord asawhole, and after conddering eech of hisalegationsof bias, Joneshasnot
proven, to this Court’s satisfaction, that a reasonable person, knowing al the facts and drcumstances,
would harbor doubts about Judge Hines simpartidity. Conssquently, this assgnment of error iswithout
merit.

VI. WHETHER CUMULATIVE ERRORS IN THIS CASE DENIED
JONESHISRIGHT TO A FAIR TRIAL.

M74. Inhisfind assgnment of error, Jones dlegesthetrid court committed numerous ather errors, the
cumulative effect of which deprived him of afar trid. 1n thisassgnment of eror, Jones offerslittle or no

authority or record support for his arguments.  As dated, this Court is under no obligation to review
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assgnments of error unsupported by argument or citation to authority.” Pace v. State, 419 So. 2d
1324,1325-26 (Miss. 1982). However, due to the seriousness of the crime Jones was convicted of
committing and the fact that he will beincarcarated for theremainder of hislife, each of hisargumentshave

been consdered and will be addressd.
(1) Fruitsof the Poisonous Tree.

75. Hrg, Jonesraterates his dlegation that his confessons and dl evidence gained because of them
and subsequently used againgt him should have been suppressed asfruit of the poisonoustreeflowing from
hisillegd areg, the vidlaion of hisright to counsd, and the intervention of the Didrict Attorney. Each of
these dlegations has dready been discussed and dismissed as lacking merit. Therefore, no further

discusson iswarranted here.
(2) Disgualification of District Attorney.

176.  Next, Jonesarguesthat thetrid court erred by refusngto disqudify Didrict Attorney Frank Carlton
as he was a potentid witness in the case and by dlowing him to partidpete in the case and remanin the
courtroom, though other witnesseswere sequestered. Jones dites numerous casesfor the proposition thet
courts and prosecutors should drive to avoid even the gopearance of impropriety. However, no such
gopearance was cregted inthiscase. Carlton was not afact witness. He was awitnessto a prdiminary
metter and tedtified a the suppresson hearing outsde the presence of the jury. Once the decison was
mede by Judge Hines to deny the motion to suppress Jones s satements, there could not have been any

further purpose or usein having Carlton as apotentid witness® Thisassgnment iswithout merit.

(3) Disqualification of Jurors.

8Asillugtrated by the fact that Jones did not cal Carlton to testify during his casein chief.
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77.  Jones further assats eror in thetrid court’s overruling his mation to disqudify apand of jurors
because, during vair dire asto juror’ s opinion of the degth pendty, one among them made the comment
“if you commit acrime and you kill someone, then you should give your ownlife” The defensemoved to
disudify the pand. The court did not grant the mation but rather examined the other members as to
whether the comment changed their poditions. At the condusion of the case, Jones was sentenced to life

imprisonment. As he did not receive the deeth pendlty, thisissueis moot.
(4) Injury to Jones' s hand.

78. Jonesdamsthetrid court eredindlowing any evidenceregarding hiscut hend, arguing it wasfruit
of anillegd arrest and was awarrantless search of the Defendant’ s person in violaion of the Fourth and
Fourteenth Amendments of theU.S. Condtitution and Artide 3, Section 23 of the Missssppi Condtitution.

This contention was andyzed and dismissad as having no merit in Section Il supra.
(5) Evidentiary Rulings.

179.  Jonesassartsvaiousevidentiary rulingsmede during thetrid asearor. Theeindude dlowingthe
jury to have copies of Satements during the trid and thereby putting added emphasis on that evidence
dlowing redirect examination over defense objection concerning the lineup; overudling an ogjection
concarning garbege bags, overruling an ohjection to the cumulaive testimony of Peggy Kuntz; overruling
an opjection to the testimony of Dr. Steven Hayne asbeing cumulaiveto thet of the coroner; and dlowing
PamMiller to testify despite defense objectionsthet her testimony was cumulative of crimelab testimony.
180. Quedtionsof rdevancy and admisshility are l€ft to the discretion of the trid court. Century 21
Deep South Properties, Ltd. v. Corson, 612 So.2d 359, 369 (Miss1992). “Admisson of tesimony

issubject only to an abuse of discretion review.” Tatum v. Barrentine, 797 So. 2d 223, 230 (Miss.
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2001) (ating Thompson Mach. Commerce Corp. v. Wallace, 687 So. 2d 149, 152 (Miss. 1997)).
Evidentiary rulings arewithin the broad discretion of the trid court and will not bereversed absent
an abuse of discretion. Coleman v. State, 697 So.2d 777, 784 (Miss.1997). Inthis Court’sopinion,

thetrid court did not abuse his discretion in admitting this evidence.
(6) Denial of Defendant’ s Motion to Exclude the State’ s Evidence.
81. Jonesnext argues Judge Hines ered in denying his mation to exdude the Sate' s

evidence and direct averdict for the defense. Thisissue iswithout merit. The evidence presented by the
Sate was aufficient for the jury to convict Jonesof thecrimecharged. 1t cannot be said thet it was againgt
the great overwhdming weight of the evidence or manifestly wrong. The State presented evidence that
Joneslived with and worked for Wilkerson, that he left town on the day of the murder, that he confessed
to committing the murder and that he wias hired and paid for the murder by Shamoun. They told the jury
how Jones led them to the murder wegpon, and how he led them to Wilkerson's car, which was in the
bottomof alake. Thejury wasjudtified in returning averdict of guilty ontheevidence: Thisissueiswithout
merit.
(7) Denial of motionsfor mistrial.

182. Jonesdlegesthetrid court ered in denying two mationsfor midtria due to alleged prosecutorid
misconduct during his dogng argument in the sentencing phese. During his doging argument, the didrict
atorney told thejury, “[y]ou might dso say aprayer for the Wilkersonfamily.” The defense objected, and
thetriad court sudained theobjection. Later inthe sameargument, the didtrict atorney Sated, “The Bible
tdls you that you regp what you sow.” The defense objected, and the judge overruled the objection,

finding thet the digrict atorney was usang the Bible for aliterary reference rather than to interject religion.
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183. A patyhashbroadlditudeindosngargument. Wellsv. State, 698 So.2d 497, 506 (Miss.1997).
In determining whether a prosecutor's remarks necessitete reversd, the test is whether the natural and
probable effect of the prosecuting attorney's improper argument cregted unjust prgudice againg the
accused resuitinginadeasoninfluenced by prgudice Davisv. State, 530 So.2d 694, 701 (Miss.1988).
Thetrid judgeisin the best pogtion to determine the prgudicd effect of the objectionable comment; thus
thetrid court is entrusted with the discretion to determine whether an improper Satement mede during a
dogng argument warantsamidrid. Alexander v. State, 602 S0.2d 1180, 1182 (Miss.1992). Inlight
of the ovewhdming evidence againg Jones, the jury’ sverdict likdy was not influenced by any prgudice
that might have resulted from the didtrict atorney’ sisolated comments: Asthe trid judge wasin the best

podition to determinetheleve of

preudice, if any, that resulted from this comment, this Court will defer to hisfinding. Therefore, thisissue
iswithout merit.

84. Jonesdso arguestha the court erred in denying amoation for midrid following adisuption of the
trid by thevicim'sfamily. Apparently, some of them |eft the courtroom crying loudly during Dr. Steven
Hayne stedimony. Thejudge sent thejury out of the courtroom and admonished the goectatorsto remain
quiet. The defense did not request and thetrid judge did nat give a curative ingruction to the effect thet
the jury should disregard the outburst. However, thetrid judge did ban dl the personswho disrupted the

procesding from atending the remainder of thetrid.

185. InChasev. State, 645 So.2d 829, 848-49 (Miss.1994), during the guilt phese of the trid, the

victim's widow took the sand and began arying as she described her husband's murder. This prompted
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other family membersin the audience to begin aying aswdl. Defense counsd mede an objection for
migtrid whichthetrid court overruled. This Court Sated thet, “thetrid judgeisin abetter position to assess
the effect of such an incident then isthis Court on goped, and this Court will not reverse on thefalureto
grant amigrid unlessatrid judge abused his disoretion in overruling themationfor amidrid.” 1d. at 848
(quating Ladner v. State, 584 So.2d 743, 753 (Miss.1991)). See also Davisv. State, 530 So.2d
694, 697 (Miss.1988). In Floyd v. State, 166 Miss. 15, 148 So. 226, 232 (1933), thisCourt hdd, “ as
long as an audience does not digurb or prevent a far trid, we cannot control the lower court in its
discretion, andtdl it when to exerase authority and when nat. Itisonly whenitisevident thet such authority

should be exercised, and is nat, thet this Court will interfere”

186. Inthecased bar, thetrid court immediatdy restored order to the courtroom and admonished the
Spectators of theimpropriety of their actions and that any further outbursts would result the dedlaration of
amidrid. He banned the spectators that caused the disruption from attending the remainder of thetrid.
The trid court immediatdy admonished the spectators, and no other outburst occurred. Thisissue is
without merit.

(8) Failureto Grant Continuances.
187.  Jonesarguesthat he was denied afair trid by the refusd of acontinuance for the
purpose of sscuring an investigator in West Virginia and a menta hedth professond to evauete the
Oefendant and to prepare to tedtify at the sentencing phase. This issue was addressad in Section V (2),
supra, inregard to Jones sdaim of judidd bias. Here, asthere, this Court holds thet thisissue is moot
because Jones did not recalve the degth pendlty.
188.  Jonesreiterates his argument thet it was error to deny a continuance for the purpose of dlowing
the defense to review the DNA evidence and discuss this with the defense experts prior to the
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commencamant of trid. Jones dso argues that it was error to force the defense to trid before they hed
adeguatetimeto prepareto meat the State SDNA evidencewhich was provided to them oneweek before
trid. This issue has dso been raised and dismissed earlier. See Section V (3), supra. Itisaso moot

because the DNA evidence was ruled inadmissible by thetrid court.

189. Thisisueiswithout merit.

CONCLUSON

190. For theressons st forth herain, Jones s conviction and sentence are affirmed.
©1. CONVICTION OF CAPITAL MURDER AND SENTENCE OF LIFE
IMPRISONMENT,WITHOUT THEPOSS BILITY OFPAROLE,INTHECUSTODY OF
THE MISSISSIPPI DEPARTMENT OF CORRECTIONS, AFFIRMED.

PITTMAN, CJ., McRAE AND SMITH, P. JJ., WALLER, COBB, EASLEY,
CARLSON AND GRAVES, JJ., CONCUR.
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